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 1.  TIME:  9:00   CASE#: MSC09-02244 
CASE NAME: CALIFORNIA BANK & TRUST VS. BILLOTTI 
HEARING ON MOTION TO AMEND ASSIGNMENT ORDER & RESTRAINING DEBTOR 
FILED BY CALIFORNIA BANK & TRUST 
* TENTATIVE RULING: * 
 
Granted.  No opposition. 
 

  

 2.  TIME:  9:00   CASE#: MSC12-00365 
CASE NAME: KAMRAN AZIZI VS. (MTO) 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT of AZIZI 
FILED BY NADER ANGHA 
* TENTATIVE RULING: * 
 
The Court has accepted the CCP § 170.6 challenge filed by plaintiffs on January 9, 2017.  
This matter will be re-assigned to another department.  The parties will be notified of the new 
hearing date and time. 
 
The parties are directed to properly tab their exhibits in all future filings.  (See, Cal. Rules of 
Court, rule 3.1110, subd. (f).) 
 

  

 3.  TIME:  9:00   CASE#: MSC13-00844 
CASE NAME: DIVINCENT VS. DIVINCENT 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY MICHAEL DIVINCENT, ROBERT DIVINCENT 
* TENTATIVE RULING: * 
 
Appear. 
 

  

 4.  TIME:  9:00   CASE#: MSC14-01594 
CASE NAME: ATHWAL VS. LEISURE HOTEL GROUP 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT of ATHWAL 
FILED BY JASBIR S GILL, et al. 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the demurrer to plaintiff’s Third Amended Complaint 
(“TAC”).  The demurrer is brought by the six individual defendants. 
 
 Defendants’ request for judicial notice is denied.  The Court cannot take judicial notice of 
a proposed order that apparently was never submitted to Judge Fannin for her approval, and in 
any event was never entered.  However, Judge Fannin’s ruling on defendants’ motion for 
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judgment on the pleadings is fully set out in a minute order dated July 14, 2016.  The Court 
takes judicial notice of that ruling. 
 
 Defendants’ general demurrer is sustained with leave to amend, as to the Second, 
Fourth, and Fifth Causes of Action.  (Code Civ. Proc., § 430.10, subd. (e).)  The demurrer is 
sustained without leave to amend as to the Third and the Sixth through Tenth Causes of Action.  
Plaintiff shall file any further amended complaint on or before February 16, 2017. 
 
 The basis for the Court’s ruling on the demurrer is as follows. 
 
 A. Derivative v. Personal Claims. 
 
 Defendants’ primary argument is that the TAC states derivative claims disguised as 
personal claims, rather than genuine personal claims.  The Court agrees with defendants’ 
argument, in part, as discussed below. 
 
  1. Alter Ego. 
 
 Plaintiff appears to argue that his alter ego allegations transform what would otherwise 
be derivative claims into personal claims.  This argument makes no conceptual sense, and is 
not supported by pertinent case law.  The alter ego doctrine allows a plaintiff to “pierce the 
corporate veil” and sue individual shareholders for wrongs committed by a corporation; in the 
case at bar, plaintiff sues defendants for wrongs they allegedly committed against a corporation, 
defendant Leisure Hotel Group, LLC (“LHG”).  Plaintiff shall not include alter ego allegations in 
any further amended complaint. 
 
  2. Treating Plaintiff As A Creditor. 
 
 Plaintiff alleges that defendants “treated him as a creditor.”  In his opposition 
memorandum, plaintiff argues that this somehow transforms what would otherwise be derivative 
claims into personal claims.  Plaintiff’s argument is unintelligible, and is not supported by 
pertinent case law.  Plaintiff shall omit all allegations to the effect that defendants “treated him 
as a creditor” from any further amended complaint. 
 
 This ruling shall not prejudice any right plaintiff may have to claim preferential distribution 
under section 17707.05 of the Corporations Code, if (1) the Court orders that defendant LHG 
be dissolved and (2) plaintiff prevails on his breach of fiduciary duty theory.  The issue of 
preferential distribution is not currently before the Court. 
  
  3. Derivative Claims. 
 
 Plaintiff asserts a number of claims that are unquestionably derivative in nature.  These 
include but are not limited to allegations that defendants are guilty of the following acts or 
omissions: “failing to properly manage the Hotel” (TAC, ¶ 47(a)(9)); allowing an employee 
“to be improperly fired” (TAC, ¶ 47(a)(10)); incurring penalties owed to the franchisor (TAC, 
¶ 47(a)(11)); allowing “unnecessary fees on bank accounts” (TAC, ¶ 47(a)(12)), and; “failing to 
maintain the Hotel in satisfactory conditions [sic]” (TAC, ¶ 47(a)(22)).  This alleged misconduct 
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would have caused damage to defendant LHG directly, and would have impacted each of LHG’s 
members (including defendants) in proportion to their ownership interests.  All such allegations 
shall be omitted from any further amended complaint.  (See, Paclink Communications Internat. 
v. Superior Court (2001) 90 Cal.App.4th 958, 964-965.) 
 
  4. The Remaining Claims. 
 
 The remaining claims are ambiguous in nature.  These claims describe various allegedly 
improper payments made to or for the benefit of the individual defendants or their non-party 
family members: e.g., using hotel funds to pay for unauthorized meals.  (TAC, ¶ 47(a)(20) 
[“nearly daily trips to Freebirds World Burrito and El Molino”].)  These remaining claims are 
ambiguous because the improper payments would have caused damage to defendant LHG 
directly, in that the payments depleted LHG’s funds without providing any benefit to LHG, but 
they also could theoretically have caused damage to plaintiff personally, in that there was less 
money available for member distributions.  (See, Jara v. Suprema Meats, Inc. (2004) 121 
Cal.App.4th 1238, 1257-58.)  Of course, plaintiff has not yet alleged that any member was 
entitled to receive or did receive distributions of profits from defendant LHG during the relevant 
time period, or even that defendant LHG earned a profit during the relevant time period, but 
plaintiff could theoretically make such allegations. 
 
  5. Ruling. 
 
 In ruling on defendants’ earlier motion for judgment on the pleadings, Judge Fannin 
ordered in pertinent part as follows: 
 

 Plaintiff shall set out all derivative causes of action against the individual 
defendants separately from all personal causes of action against the individual 
defendants, and the nature of each cause of action as derivative or personal shall 
be clearly stated in the caption for that cause of action.  Plaintiff shall address the 
issue of demand futility in all derivative causes of action. 

 
(Minute Order, dated 7-14-16.)  Plaintiff responded by labeling all causes of action against the 
individual defendants as personal causes of action.  Plaintiff has also declined to address the 
issue of demand futility, further signaling plaintiff’s abandonment of any derivative claims.  
 
 However, within the TAC’s causes of action, plaintiff has continued to improperly mix 
derivative claims and personal claims.  Accordingly, plaintiff is hereby directed to omit all 
derivative claims — those based on alleged incompetence and similar misconduct — from any 
further amended complaint.  Leave to amend is granted only as to claims that might fairly be 
characterized as breaches of a fiduciary duty owed by defendants to plaintiff personally. 
 
 B. The Second Cause of Action. 
 
 The Second Cause of Action is for an accounting.  The Court finds that, if plaintiff is 
ultimately able to state a cause of action against defendants for breach of fiduciary duty, an 
accounting might be an appropriate remedy.  However, because the Court is sustaining the 
demurrer to all of plaintiff’s substantive causes of action, the Court must sustain the demurrer to 
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this ancillary cause of action as well.  (See, Janis v. Cal. State Lottery Com. (1998) 68 
Cal.App.4th 824, 833-834.)  Leave to amend is granted. 
 
 C. The Third Cause of Action. 
 
 The Third Cause of Action is for breach of contract (the “Operating Agreement”).  
The Court finds that plaintiff has failed to intelligibly allege a breach of contract theory.  This is 
plaintiff’s fourth attempt to state a cause of action, and the Court finds that further amendment 
would likely be futile.  Accordingly, the Court sustains defendants’ demurrer to this cause of 
action without leave to amend. 
 
 D. The Fourth And Fifth Causes of Action. 
 
 The Fourth Cause of Action is for breach of fiduciary duty.  The Fifth Cause of Action is 
for aiding and abetting breaches of fiduciary duty.  The Court finds that there are two potentially 
viable sources of a fiduciary duty to plaintiff, and that plaintiff’s aiding and abetting theory has 
potential merit.  Accordingly, the Court grants leave to amend as to these two causes of action. 
 
 First, defendants owed plaintiff limited fiduciary duties under the Corporations Code, in 
their capacity as members and managers.  (Cal. Corp Code, § 17704.09.)  The Court finds that 
defendants face potential liability to plaintiff for breach of fiduciary duty if they made excessive 
or otherwise improper payments to their co-defendants or to non-party family members. 
 
 Second, defendants collectively own 58% of defendant LHG, and have allegedly acted in 
concert as a voting bloc.  The Court finds that the individual defendants face potential liability for 
breaching the fiduciary duty that majority shareholders owe to minority shareholders in close 
corporations.  (See, Jara v. Suprema Meats, Inc. (2004) 121 Cal.App.4th 1238, 1257-58.) 
 
 Third, the Court finds that defendants face potential liability for aiding and abetting any 
breaches by their co-defendants.  (See generally, Berg & Berg Enterprises, LLC v. Sherwood 
Partners, Inc. (2005) 131 Cal.App.4th 802, 823, fn. 10 [defining the aiding and abetting cause 
of action].) 
 
 Finally, while the Court finds these grounds for potential liability, the Court also finds 
that the breach of fiduciary duty causes of action have not yet been adequately alleged.  
For example, plaintiff appears to find it self-evident that providing housing benefits, meals, or the 
use of a vehicle is per se a breach of fiduciary duty.  However, such benefits could also be 
regarded as part of a legitimate compensation package.  As a second example, plaintiff appears 
to find it self-evident that paying defendants’ defense costs in this action is per se a breach of 
fiduciary duty.  However, given that defendants’ alleged liability is directly related to their 
participation in the affairs of defendant LHG, it might well be deemed appropriate to pay 
defendants’ defense costs until such time as they are actually found liable for some kind of 
misconduct; plaintiff appears to be conflating the duty to defend with the duty to indemnify. 
  
 Further, it would appear to the Court that plaintiff would not be entitled to 100% of 
any allegedly improper payments, as the TAC appears to claim; instead, plaintiff would appear 
to be entitled to only 25% of any such payments, in proportion to his ownership interest in 
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defendant LHG.  And even this 25% award would be contingent on establishing that any 
member was entitled to a distribution of profits during the relevant time period.  In any further 
amended complaint, plaintiff shall bear in mind the Court’s previous order and shall allege not 
only the dollar amount of each item of compensatory damages, but also how that amount 
was calculated. 
 
 The Court reserves the right to freely reconsider defendants’ potential liability for breach 
of fiduciary duty, or aiding and abetting breach of fiduciary duty, in future proceedings.  The 
Court anticipates that assessing these theories of liability will be more feasible in the context of 
a simplified and clarified further amended complaint. 
 
 E. The Sixth and Seventh Causes of Action. 
  
 The Sixth Cause of Action is for conversion, and the Seventh Cause of Action is for 
aiding and abetting conversion.  The Court finds that plaintiff has failed to intelligibly allege these 
legal theories.  Plaintiff has no standing to assert claims for the conversion of defendant LHG’s 
corporate assets.  Also, plaintiff has not identified any specific fund of money that was set aside 
for him personally but then converted.  (See, Software Design & Application v. Hoefer & Arnett 
(1996) 49 Cal.App.4th 472, 485 [no common law conversion where no allegation that money 
“was held in escrow or in some otherwise segregated fund for the benefit of” the plaintiff].)  
Accordingly, the Court sustains defendants’ demurrer to these causes of action without leave 
to amend. 
 
 F. The Eighth and Ninth Causes of Action. 
  
 The Eighth Cause of Action is for fraud, and the Ninth Cause of Action is for aiding and 
abetting fraud.  The Court finds that plaintiff has failed to intelligibly allege these legal theories, 
particularly with regard to the elements of reasonable reliance and causation.  Further, these 
cause of action would appear to be essentially duplicative of plaintiff’s breach of fiduciary duty 
causes of action.  Accordingly, the Court sustains defendants’ demurrer to these causes of 
action without leave to amend. 
 
 G. The Tenth Cause of Action. 
 
 The Tenth Cause of Action is for the imposition of a constructive trust.  This cause of 
action fails for the same basic reason as the conversion causes of action.  (See generally, 
Habitat Trust for Wildlife, Inc. v. City of Rancho Cucamonga (2009) 175 Cal.App.4th 1306, 1332 
[to obtain a constructive trust the plaintiff must show the existence of a specific trust property 
and plaintiff’s traceable right to that specific trust property].)  Accordingly, the Court sustains 
defendants’ demurrer to this cause of action without leave to amend. 
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 5.  TIME:  9:00   CASE#: MSC14-01714 
CASE NAME: FIGUEROA VS. GGC 
HEARING ON MOTION FOR ORDER TO COMPEL RESPONSE TO INTERROGATORIES 
FILED BY JONATHAN FIGUEROA 
* TENTATIVE RULING: * 
 
Mr. Estep and Mr. Lowe ordered to appear in person to meet and confer on this discovery 
dispute under court supervision.  

  

 6.  TIME:  9:00   CASE#: MSC15-01028 
CASE NAME: GOLDSTEIN VS. HEWLETT-PACKARD 
HEARING ON MOTION FOR LEAVE TO FILE DOCUMENTS UNDER SEAL 
FILED BY HEWLETT-PACKARD COMPANY 
* TENTATIVE RULING: * 
 
 Hewlett-Packard Company, Inc.’s Motion to file the Declaration of John Dyson in Support 
of Defendant’s Motion for Summary Judgment, or in the Alternative, Summary Adjudication 
(received by the court on September 20, 2016) under seal is granted to the extent described 
below.  A redacted copy of the declaration shall be filed with the court by January 23, 2014.  
Only the following material shall be redacted:  the numerical values given for the compensation 
of employees Riggs, Edginton, and Saliamonas on page 3, lines 23 and 24; all numerical values 
on page 4, lines 3-15; and the numerical values given for compensation on page 4, lines 21-24. 
 
 The court finds it appropriate that the information designated above for redaction should 
be filed only under seal because it contains compensation figures for non-parties.  Those non-
parties have a right to privacy that overcomes the right of public access to that information.  
Their privacy right supports sealing this information.  The privacy right will be prejudiced if the 
information is not sealed.  The sealing the court is ordering is narrowly tailored.  No less 
restrictive means exist to maintain the non-parties’ right to privacy.  (See CRC 2.550 (d).) 
 

  

 7.  TIME:  9:00   CASE#: MSC15-01028 
CASE NAME: GOLDSTEIN VS. HEWLETT-PACKARD 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY HEWLETT-PACKARD COMPANY 
* TENTATIVE RULING: * 
 

Hewlett-Packard Company, Inc.’s Motion for Summary Judgment, or in the Alternative, 
Summary Adjudication is denied.  Triable issues of fact exist whether defendant terminated 
plaintiff’s employment on the basis of age and related sub-issues, including whether the 
Performance Improvement Plan was warranted or was just a pretext, whether the requirement 
of securing three C-level meetings in 30 or 60 days was an attainable goal or just a pretext, and 
whether a failure to do so was an absolute and unqualified indication of Goldstein’s lack of 
competence to do his job or the requirement was selectively applied to him because of his age.  
(See Disputed Material Fact (“DMF”) and/or Undisputed Material Fact (“UMF”) Nos.  7, 8, 16, 
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18, 24, 29, 33, 45, 46, 47, 48, 49, 50, 56, 57, 59, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 73, 
74, 80, 81, 94; Plaintiff’s Additional Material Fact (“PAMF”) Nos. 1, 2, 4, 6, 7, 8, 9, 10, 11, 12, 15, 
22, 23, 24, 25, 39, 40, 41, 42, 47, 48, 51, 52, , 53, 54, 55, 56, 58, 59, 60, 61, 62, 63, 64, 65, 66, 
67, 71, 72, 73, 74, 75, 76, 77, 83, 86, 87, 88, 89, 90, 92, 93, 94, 96 ; Plaintiff’s Ex. B, Dyson 
Depo. at 24:1-18; 25:15-21; 26:7-15; 27:4-7; 48:4; 59:13-60:7; 74:20-75:21; 76:8-18; 98:10-
100:2; 112:16-113:11; 122:2-8; 125:7-19; 132:4-9; 211:25-212:10.  All references to the DMFs 
and UMFs rely only on the evidence that remains after whatever objections the court has 
sustained.)   
 

First Cause of Action, Age Discrimination 
 
The court denies summary adjudication as to this cause of action.   
 
A person suing for age discrimination on the basis of disparate treatment and 

circumstantial evidence has the initial burden to establish a prima facie case of discrimination.  
(Guz v. Bechtel National, Inc. (2000) 24 Cal.4th 317, 354.)  The plaintiff must “provide evidence 
that (1) he was a member of a protected class, (2) he . . . was performing competently in the 
position he held, (3) he suffered an adverse employment action, such as termination . . . and (4) 
some other circumstance suggests discriminatory motive.”  (Id. at 355.)  To establish 
discrimination based on disparate discipline, it must appear that the misconduct for which the 
employer discharged the plaintiff was” the same or similar to what a similarly situated employee 
engaged in, but that the employer did not discipline the other employee similarly.”  McGrory v. 
Applied Signal Technology, Inc. (2013) 212 Cal.App.4th 1510, 1536. 

 
HP argues that plaintiff has not established this prima facie case because he has not 

proved elements two and four.  Plaintiff’s burden on this motion, however, is not to prove 
elements two and four, but, at most, to provide evidence of them.  (See Guz, supra, 24 Cal.4th 
at 357 (the court declined to decide whether a plaintiff even has this prima facie burden on a 
motion for summary judgment or only has it at trial).) 

 
 Plaintiff has done so, as reflected by the evidence cited in support of the various 

disputed and undisputed facts listed at the outset of this ruling.  HP argues it was justified in 
placing Goldstein on a Performance Improvement Plan (“PIP”) and then in terminating his 
employment when he failed to comply with the plan.  However, plaintiff shows the facts are not 
undisputed on either point.  He presents evidence that the alleged justifications for putting him 
on the PIP are false, that he did not merit being put on a PIP in the first place; and also that, as 
carried out, the PIP was a sham, that HP never intended to allow him to succeed.  It is also 
disputed whether all similarly situated employees had similar C-level meeting quotas imposed 
on them.  Account Manager Phiilp Perez had only three such meetings in the entire two years 
he was managed by Dyson, but was never given a quota or put on a PIP, and he was younger 
than Goldstein.  (See DMF 47.)  (Goldstein also points to some evidence on page 17 of the 
Riggs Deposition, but the court’s file does not contain that page.) 
 

A reasonable trier of fact could find that Goldstein was performing competently in his job.  
They could find that by the time he was fired he was doing adequately on all metrics except 
obtaining three C-level contacts after October 3, 2014.  The trier of fact could find the three-
contacts-in-thirty-days requirement was selectively applied to Goldstein because of his age 
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and/or was not a true or absolute indication he was not performing his job competently.  HP’s 
arguments to the contrary try to force the court into the wrong role.  As stated in Higgins-
Williams v. Sutter Medical Foundation (2015) 237 Cal.App.4th 78, 81 “We do not resolve factual 
issues but ascertain whether there are any to resolve.” 
 

The next part of the analysis is to determine whether HP has set forth competent, 
admissible evidence of its reasons, unrelated to age bias, for terminating Goldstein’s 
employment.  (See Id. at 355-356.)  The court finds it has. 

 
The final part of the analysis is whether Goldstein has pointed to evidence that 

nonetheless raises a rational inference that intentional discrimination occurred, or, in other 
words, that HP’s stated reasons for termination were merely a pretext and that the true reason 
was age discrimination.  (See Id. at 360-363.)  On the basis of the disputed and undisputed 
facts listed at the outset of this ruling, the court finds he has done so.  

 
Pretext may be established through evidence showing the employer’s explanation for its 

actions is unworthy of belief or through evidence showing that discrimination more likely 
motivated its decision.   Pottinger v. Potlatch (9th Cir. 2003) 329 F.3d 740, 746.  Further, pretext 
does not require proof that the discrimination was the only reason for the termination.  It is 
enough that the discrimination was a “substantial motivating factor” in the employer’s decision.  
Harris v. City of Santa Monica (2013) 56 Cal.4th 203, 232. 

 
A rational inference of intentional discrimination may not be based solely on evidence 

that the company lied about the reasons for its actions, but it may be based on evidence that it 
lied about its reason in order to hide its intentional discrimination.  (See Guz, supra, 24 Cal.4th 
at 360-361.)   In an appropriate case, a plaintiff’s showing of pretext combined with sufficient 
prima facie evidence of an act motivated by discrimination may permit a finding of discriminatory 
intent and thus preclude judgment as a matter of law for the employer.  (Id. at 361.)   Further, an 
inference of dissembling may arise where the employer has given shifting, contradictory, 
implausible, uninformed, or factually baseless justifications for its actions.  (Id. at 363.)   

 
HP argues that Goldstein’s mere failure to meet the C-level meeting requirement set by 

the PIP is enough show he cannot prove his case.  But that will not be true if the trier of fact 
concludes the requirement was selectively placed on him because of his age or was not 
reasonably possible to fulfill and was a pretext.  HP cites Sedell v. Wells Fargo 2012 WL 
3017541l, but in that case plaintiff lost the pretext issue because he “did not direct the Court to 
any evidence in the record raising a triable issue on the question of pretext.”  Goldstein has.  
None of the cases cited by defendant stand for the proposition that an employer may create job 
requirements that cannot be met as a pretext for getting rid of employees on a prohibited basis.  
Whether Goldstein had plenty of time to meet the objective is for the trier of fact, not the court.   
 
  Issues of fact remain whether younger account managers did substantially better than 
Goldstein did in obtaining C-level meetings, given the amount of time he had been assigned 
these accounts and the percentage of developmental accounts he had; and whether all younger 
account managers who did not do substantially better were placed on PIP’s, like he was, with 
the same C-level meeting requirement and termination upon failure to meet it.  (See DMF 47.)   
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 Dyson’s failure to follow through on weekly meetings with Goldstein during the PIP 
original or extended period could also be viewed by the trier of fact as a basis to conclude that 
the PIP was just a pretext.  HP overstates the significance of Guz on this point.  Guz quoted a 
decision that said, “The mere fact that an employer failed to follow its own internal procedures 
does not necessarily suggest that the employer was motivated by illegal discriminatory intent,” 
not that it may never suggest it.  Guz said the plaintiff there had to present evidence in addition 
to such a failure on which a juror could reasonably base a finding that discrimination motivated 
the challenged employment action.  The plaintiff had no such evidence.  He was replaced by an 
older worker.  Goldstein does have such evidence.  He was replaced by younger workers, two 
of whom were more than ten years younger. 
 

Second Cause of Action, Intentional Infliction of Emotional Distress 
 
The court denies summary adjudication as to this cause of action. 
 
To prevail on a claim for Intentional Infliction of Emotional Distress, a plaintiff must prove 

outrageous conduct, among other elements.  Termination of an employee on the basis of his 
age can constitute outrageous conduct.  (See Fisher v. San Pedro Peninsula Hospital (1989) 
214 Cal.App.3d 590, 617.)  z 

 
Because plaintiff has raised a triable issue as to the First Cause of Action, he has also 

raised a triable issue of fact as to the Second.   
 

Punitive Damages 

A party may move for summary adjudication that there is no merit to a claim for punitive 
damages.  (CCP § 437c (f)(1).)  HP argues there is no merit to plaintiff’s claim for punitive 
damages for two reasons:  (1)  John Dyson is not an officer, director, of managing agent of HP; 
and (2) plaintiff has not raised a triable issue regarding malice. 
 

The first argument fails because it does not go far enough to show lack of merit.  “An 
employer shall not be liable for [punitive] damages pursuant to subdivision (a), based upon acts 
of an employee of the employer, unless the employer had advance knowledge of the unfitness 
of the employee and employed him or her with a conscious disregard of the rights or safety of 
others or authorized or ratified the wrongful conduct for which the damages are awarded or was 
personally guilty of oppression, fraud, or malice. With respect to a corporate employer, the 
advance knowledge and conscious disregard, authorization, ratification or act of oppression, 
fraud, or malice must be on the part of an officer, director, or managing agent of the 
corporation.”  (CC § 3294 (b).)  Therefore, HP may be held liable for punitive damages either 
because it is directly guilty of oppression, fraud, or malice through actions taken by an officer, 
director, or managing agent (see CACI 3945) or because it has authorized or ratified an act of 
oppression, fraud, or malice by a lower-level employee.  (See CACI 3943.)   The latter is the 
theory under which plaintiff is proceeding.  (See Opp. at 20:15-21.)  HP has not met its initial 
burden as to that theory.  It has not presented evidence that it did not authorize or ratify the 
termination.  (See Separate Statement regarding Issue III.)  
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The second argument fails because the same evidence that is sufficient to permit a 
reasonable trier of fact to find termination based on prohibited age discrimination also permits a 
reasonable trier of fact to find oppression or malice.  Whether the evidence ultimately presented 
will be sufficient to submit the issue of punitive damages to the jury will be determined at the 
time of trial. 
 

Plaintiff’s Request for Judicial Notice filed 12/29/16 
 
1 (What Meg Whitman said during the 10/9/13 analyst conference call about HP’s labor 

pyramid) – Granted.  Alternatively, the court has the same evidence before it by way of The 
Stipulation filed 12/29/16.   The court overrules HP’s relevancy objection to this information for 
purposes of this motion.   

 
2 (That HP has been sued in a class action in the Northern District for California for age 

discrimination based in part on the comments in the conference call) – The court takes judicial 
notice of this fact and of the allegations of the complaint filed in that action, but not of the truth of 
those allegations.  (See Ex. D to Vereschagin Decl. filed 12/29/16.)   The court overrules HP’s 
relevance objection for purposes of this motion. 

 
3 (The press release posted on HP’s website on 10/6/14 about its splitting into two 

companies, and the news reports about the planned elimination of 5,000 jobs in connection with 
that split) – The court denies Goldstein’s request that it take judicial notice of the press release.  
In isolation, the press release is not relevant on this motion.  (See Mangini v. R. J. Reynolds 
Tobacco Co. (1994) 7 Cal.4th 1057, 1063.) 

 
The court also denies Goldstein’s request that it take judicial notice of the press stories 

of HP’s plan to eliminate 5,000 jobs in connection the planned split of HP into two companies.  
Absent a showing that the plan actually resulted in the elimination of jobs in the part of the 
company where Goldstein was employed, that plan is not relevant on this motion.  Further, that 
relevant job elimination occurred is not even established, let alone indisputable.   

 
Evidentiary Objections 
 
1 – Sustained (relevance). 
2 – Sustained (relevance). 
3 – Sustained as to the words “and in my opinion, he did not care if they occurred.” 
4 – Sustained as to everything but the following:  “I have a decent amount of grey/white 

hair”; “In the year 2014 I was 57 years old and had a decent amount of grey/white hair”; and “I 
have met John Dyson and Grad Rosenbaum in person before.” 

5 – Overruled.  Objections should be made to evidence, not to characterizations of the 
evidence in the Separate Statement or Response to the Separate Statement.  In the event of a 
dispute, the court relies on the evidence rather than on the offering party’s characterization of 
the evidence. 

6 – Overruled. 
7 – Overruled. 
8 - Overruled.  See no. 5. 
9 – Overruled.   
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10 – Sustained.   
11 – Sustained as to “but I believe he ended up at something like 800 percent of quota.”   
12 – Overruled.  See no. 5.   
13 – Overruled.  See no. 5. 
14 – Overruled.  See no. 5. 
15 – Sustained. 
16 – Overruled. 
17 – Overruled.   
18 - Overruled.   
19 – Overruled.   
20 – Sustained. 
21 – Overruled for purposes of this motion.  (See Vasquez v. Residential Investments, 

Inc. (2004) 118 Cal.App.4th 269, 274, n.2 (court required to “resolve all evidentiary doubts or 
conflicts in favor of plaintiffs.”)   

22 – Overruled.  See no. 5. 
23 – Overruled.  See no. 5. 
24 – Overruled.  See no. 5.  However, the court has no found no evidence to support the 

disputed claim about pre-PIP coaching sessions in Goldstein’s response to the Separate 
Statement. 

25 – Overruled.  See no. 5. 
26 – Overruled.  See no. 5.   

 

  

 8.  TIME:  9:00   CASE#: MSC15-01198 
CASE NAME: MORALES VS. ALLIED WASTE 
HEARING ON MOTION TO COMPEL DISCOVERY RESPONSES 
FILED BY ALLIED WASTE SERVICES, INC., LEONARD MEDEIROS 
* TENTATIVE RULING: * 
 
Vacated. 

  

 9.  TIME:  9:00   CASE#: MSC15-01228 
CASE NAME: GUZMAN VS. HERNANDEZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY LAURA L. BLANDIN 
* TENTATIVE RULING: * 
 
Continued by the court to January 26, 2017 at 9:00 a.m. in Department 33. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   33 
HEARING DATE:   01/12/17 

 
 

- 12 - 

10.  TIME:  9:00   CASE#: MSC15-01743 
CASE NAME: HB CAPITAL VS. BRIDGE STRATEGIC PARTNERS 
HEARING ON MOTION TO LIFT TEMPORARY STAY 
FILED BY HB CAPITAL RESOURCES, LTD 
* TENTATIVE RULING: * 
 
Appear in person to meet and confer under court supervision on the issue of discovery stay.  
 

  

11.  TIME:  9:00   CASE#: MSC16-00214 
CASE NAME: ANNA BETTENCOURT VS. JAMES GERENDAS 
HEARING ON MOTION TO COMPEL RESPONSES TO DEMAND FOR PRODUCTION 
FILED BY GERENDAS PROPERTIES 
* TENTATIVE RULING: * 
 
Appear. 

  

12.  TIME:  9:00   CASE#: MSC16-00214 
CASE NAME: ANNA BETTENCOURT VS. JAMES GERENDAS 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM AND SPECIAL INTERROGS. 
FILED BY GERENDAS PROPERTIES 
* TENTATIVE RULING: * 
 
Appear. 

  

13.  TIME:  9:00   CASE#: MSC16-00214 
CASE NAME: ANNA BETTENCOURT VS. JAMES GERENDAS 
HEARING ON MOTION TO DEEM FACTS ADMITTED AS AGAINST PLAINTIFF 
FILED BY GERENDAS PROPERTIES 
* TENTATIVE RULING: * 
 
Appear. 
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14.  TIME:  9:00   CASE#: MSC16-01043 
CASE NAME: AMATRONE VS. BELL 
HEARING ON MOTION FOR CHANGE OF VENUE 
FILED BY ROBERT AMATRONE 
* TENTATIVE RULING: * 
 
Appear. 

  

15.  TIME:  9:00   CASE#: MSC16-01194 
CASE NAME: LIOTTA VS CAPITAL ONE 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of LIOTTA 
FILED BY CLEMENT HOLDINGS, LLC 
* TENTATIVE RULING: * 
 
Continued by the Court to January 19, 2017 at 9:00 a.m. in Department 33. 
 

  

16.  TIME:  9:00   CASE#: MSC16-01343 
CASE NAME: ANDREW INGALLS VS. HAMID S LATIFI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED 11-17-16 BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Continued to 3/9/17 at 9:00 in Dept. 33 per stipulation. CMC set for 3/8/17 continued to that 
same date and time.  
 

  

17.  TIME:  9:00   CASE#: MSC16-01343 
CASE NAME: ANDREW INGALLS VS. HAMID S. LATIFI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED 11-17-16 BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Continued to 3/9/17 at 9:00 in Dept. 33 per stipulation. CMC set for 3/8/17 continued to that 
same date and time.  
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18.  TIME:  9:00   CASE#: MSC16-01343 
CASE NAME: ANDREW INGALLS VS HAMID S. LATIFI 
HEARING ON APPLICATION FOR RIGHT TO ATTACH ORDER 
FILED 11-17-16 BY PLAINTIFFS 
* TENTATIVE RULING: * 
 
Continued to 3/9/17 at 9:00 in Dept. 33 per stipulation. CMC set for 3/8/17 continued to that 
same date and time.  
 

  

19.  TIME:  9:00   CASE#: MSC16-01404 
CASE NAME: OUBRE VS. PACIFIC BELL 
HEARING ON DEMURRER TO COMPLAINT of OUBRE 
FILED BY PACIFIC BELL TELEPHONE COMPANY 
* TENTATIVE RULING: * 
 
Appear.  

  

20.  TIME:  9:00   CASE#: MSC16-01513 
CASE NAME: NELSON VS. SUNSET DEVELOPMENT 
HEARING ON MOTION FOR LEAVE TO FILE COMPLAINT-IN-INTERVENTION 
FILED BY GEORGIA PACIFIC 
* TENTATIVE RULING: * 
 
Granted. No opposition. 

  

21.  TIME:  9:00   CASE#: MSP13-01301 
CASE NAME: NAWABI VS. STATE OF CALIFORNIA 
HEARING ON MOTION FOR CLARIFICATION 
FILED BY SUSAN NAWABI, SUBHAN AZIZI 
* TENTATIVE RULING: * 
 
Denied. The earlier order from this court only involved the minor’s claims.  

ADD-ON 
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22.  TIME:  9:00   CASE#: MSC16-00375 
CASE NAME: HILL VS. BANK OF AMERICA 
HEARING ON MOTION TO EXPUNGE LIS PENDENS & FOR ATTORNEY FEES 
FILED BY RANJIT SIGHRU 
* TENTATIVE RULING: * 
 

Ranjit Sighru’s motion to expunge lis pendens is granted. 

This motion is unopposed. In addition, the motion has merit. The Court grants Sighru’s 
requests for judicial notice. Sighru purchased the subject property for $354,000. (Sighru Decl. 
¶2.) The trustee’s deed upon sale, which gave ownership of the property to Sighru was recorded 
on March 14, 2016. (RJN Ex. 1.) Hill recorded a lis pendens on the property on March 24, 2016. 
(RJN Ex. 2.) Thus, Sighru purchased the property before the lis pendens was recorded and is a 
bona fide purchaser for value. Therefore, Hill cannot attack Sighru’s title to the property and the 
lis pendens should be expunged. (Moeller v. Lien (1994) 25 Cal.App.4th 822, 831-832.)  

The Court also finds that Sighru is entitled to her reasonable attorney’s fees and costs in 
the amount of $2,595.00. 
 

 

 


